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FRENCH COURTS OF COMMERCE. 

The question of the law's delays, which has been so much 
discussed of late years, is of peculiar importance to merchants 
and those other members of the community who engage in com- 
mercial transactions. The great and unnecessary burdens of liti- 
gation are felt by all who reside in any of the larger' cities, but 
most of all by that class of citizens who, by the very nature of 
their avocations must necessarily become frequently involved in 
controversies governed by the peculiar customs and usages of those 
engaged in trade. The strict application of statute and common 
law to these problems by judges unversed in the ways of the 
merchant, and the shocking delays met with before coming to any 
determination of the questions submitted, have led many mer- 
chants to submit to injustice and loss rather than risk an appeal 
to the courts. 

At such a time it may not be wholly inappropriate to examine 
and consider the methods of one of our most enlightened sister 
republics, namely, France, where there have existed for many 
years, Courts of Commerce, with their own system of jurispru- 
dence, rules of procedure and their own advocates. 

Montesquieux, in his famous work on "The Spirit of Laws," 
(L/Esprit des Lois) has said, that "the commercial spirit produces 
in men an idea of exact justice;" and in the same book, that 

"as commercial affairs must in their very nature be without 
formality, and must be of daily occurrence * * * it is es- 
sential that they be decided from day to day, that is with the 
utmost dispatch." 

It may be said that the French Courts of Commerce (Tribun- 
aux de Commerce) are founded upon these two principles, namely, 
that those best fitted to judge of the rights of parties to purely 
commercial transactions, to consider and apply the customs and 
usages of the law merchant to particular states of facts and mete 
out justice, are men who in their business life have shown them- 
selves upright and just, and thoroughly familiar with all manner 
of business problems; and also that expedition being essential in 
order to avoid injustice to both parties, the procedure in deciding 
such controversies must be simple, informal and without possible 
cause of delay. The object of this paper is to show, without too 
much historical or technical detail, how the French people have 
put these principles into practice. 
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Tribunals whose jurisdiction was confined exclusively to com- 
mercial questions, have been known in France since the earliest 
times, but to trace their origin and growth would need a much 
larger space than could be given in this article. The present Courts 
of Commerce in France, have their origin in a statute passed in 
1807 under the First Empire. In spite of all that has been said 
about Napoleon's destructive policy, an examination of the laws 
of France of the 20th century will show what a really constructive 
statesman he was, and how thoroughly he appreciated the neces- 
sity of facilitating and increasing the flow of commerce. The 
Court is composed of a presiding justice, (President), two as- 
sociate justices and a certain number of vice justices (Juges Sup- 
pleants). The President and two associates must hear all cases 
argued before the Court. 

The Justices are elected by special electors, chosen as pro- 
vided by the Code of Commerce. In the first place only merchants, 
answering certain prescribed requirements as to experience and 
integrity can be named as electors. The list of electors is made up 
by the following officials: (1) the President and one Judge of 
the Court of Commerce of the District, (2) the President and one 
member of the Chamber of Commerce of the particular District, 
(3) three "Conseilliers Generaux" of the District, (4) the Presi- 
dent of the Trade Council (Conseil de Prud' Hommes) and (5) 
the Mayor of the Town or City in which the District is located. 
The electors being thus named, they must choose from among 
their number one or more Judges, but they are further limited 
in their choice as follows: — Only a person having served in the 
Courts of Commerce as a "Jtige Suppleant," can be elected an 
associate Judge, and only a person having served as associate 
Judge can be elected to the position of President of the Court 
or Presiding Justice. 

These very severe, and to us Americans somewhat compli- 
cated regulations, together with the fact that the Judges receive 
no salary and that the position is considered one of the highest 
distinction, have almost invariably secured for the Courts of 
Commerce, exceedingly high principled, competent men, well 
versed in the procedure of these Courts, and in all commercial 
customs and usages. 

To an American the first questions which come to mind in 
considering these tribunals are: — What is included under the 
broad head of commercial transactions ? What is the jurisdiction 
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of the Courts? and How can it be clearly denned? The answer 
is to be found in the Code of Commerce, and the very broad 
jurisdiction there set forth in accurate detail may be briefly sum- 
marized as follows: 

FIRST: Contests relating to contracts and other business 
transactions between merchants or bankers; 

SECOND: Controversies between members of a commercial 
partnership ; 

THIRD: All other disputes relating to commercial contracts 
between two or more persons whether merchants or not. 

Commercial transactions are defined so as to include: — 

(a) Purchases of goods, wares and merchandise, bought for 
the purpose of re-sale. 

(b) Manufacturing, transportation or commission contracts. 

(c) Auction sales, banking or stock transactions and theatrical 
enterprises. 

(d) The making of bills of exchange and promissory notes 
except in purely personal transactions unrelated to commerce. 

(e) All contracts between bankers or merchants. 

(f) Building and construction enterprises and sales of vessels 
for use in domestic or foreign trade. 

(g) All maritime expeditions. 

(h) Marine insurance. 

(i) All contracts of seamen for service on merchant ves- 
sels, etc. 

(j) Actions against public carriers. 

(k) Bankruptcy and insolvency matters. 

From this brief summary it is apparent that the French Courts 
of Commerce have jurisdiction over all those classes of cases, in 
which delay is most oppressive and burdensome to the litigants. 
Those inclined to quibble over a definition, may find it odd that 
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a sailor's contract of employment or a dramatic artist's engage- 
ment should come under the head of a commercial transaction, 
but I dare say that many a seaman marooned in New York and 
many a stranded thespian has wished for a palace of justice whose 
doors would be always open to grant swift and adequate relief 
for such as they. 

The next question which must come to the mind of an Ameri- 
can, be he layman or lawyer, who reads for the first time of 
Courts of Commerce, is this: — Has it been possible to devise 
rules of procedure which would carry out the ends of such a sys- 
tem? The immediate answer to this question is, yes! The pro- 
cedure in these Courts is expeditious and satisfactory; the ex- 
planation of the answer, however, is somewhat more difficult. 

The first reason for the simplicity and speed found in the 
practice in these Courts, is one which I hesitate to give in a publi- 
cation read almost entirely by those of the legal profession and 
at the same time none are better qualified to comprehend the 
reason than they. The fact is that neither barristers nor solicitors, 
what we call lawyers, have ever been admitted to practice in the 
French Courts of Commerce. (There may be a few exceptions 
to this rule in some of the Provinces). Litigants can only appear 
in person or by attorney in fact. True, as we shall see presently, 
a sort of commercial bar has grown up in most of the cities of 
France, but so far, at all events as a stranger may judge, the 
chicanery, strained technicalities and dilatory tactics often relied 
upon in other courts, have never crept into the limits of the Com- 
merce Court. 

From the most ancient times, these Courts have considered 
special pleaders as an obstacle to simple pleadings and expeditious 
procedure. In 1349 a statute was passed providing that commer- 
cial cases should be decided without the lengthy pleadings and 
procedure characteristic of the other tribunals, and this statute 
was constructed so as to exclude lawyers from practicing in 
these Courts. Treilhard in his work on the Courts of Commerce 
expressed in concise form the feeling which has always existed in 
France on this point when he said, "here all is simple, all is ex- 
peditious, no solicitors!" 

Nevertheless, the lawyers were unwilling to forfeit their 
claims to such a fruitful field of litigation, and the struggle which 
took place between this body on the one hand and legislatures 
and courts on the other is evidenced by many legislative debates 
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and by the legal commentators of the 17th and 18th centuries. 
At the same time many litigants who felt unqualified to fight their 
own legal battles, and others dissatisfied with the work of laymen 
untrained even in the simple procedure of the Commerce Courts, 
realized the advantages of being represented by persons entirely 
familiar with this procedure and practice and able to present their 
causes in a clear and suitable manner. This led to a compromise 
and the Courts recognized in a quasi-official manner, a limited 
number of persons versed in the procedure of these Courts, and 
who made a practice of representing litigants in commercial mat- 
ters. In the unofficial character of these practitioners is found 
the origin of the title "Agree" (accepted) which has long since 
been officially adopted in France, to describe those persons practic- 
ing exclusively in the Tribunaux de Commerce. Though the of- 
fice of "Agree" is now several hundred years old, it has never 
been recognized by statute and perhaps the only official technical 
recognition the "Agree" has received from the Courts, is in the 
judicial requirements as to the form of power which he must 
have from his client. The ordinary attorney in fact in order to 
represent a client in a commercial case must have a power of at- 
torney duly legalized whereas in the case of an "Agree" an ordi- 
nary power without any legalization is sufficient. In Paris where 
the office of "Agree" is most important the practical recognition 
by the Court is shown in what must seem to us a most peculiar 
manner. The number of "Agrees" in Paris is limited, as we shall 
see later on. The Call Calendar which is read twice every week 
is always greatly crowded (1,000 and 1,200 cases) and is read 
with extraordinary rapidity; in order to answer one's cases and 
have them sent to the desired parts, certain material facilities are 
essential, as for instance, a seat for the "Agree" and his clerks, 
a desk, etc. These facilities are granted only to "Agrees" so 
that it would be materially impossible for an outsider to answer 
more than a very small number of cases without confusion and 
mistakes. To-day, therefore, practically all of the litigation in the 
Courts of Commerce is carried on through the office of an 
"Agree." 

To the critic, who at this point should say, "They have done 
away with one set of lawyers only to accept another set under a 
different name," there is but one answer. The enormous litiga- 
tion in commercial matters which goes on in the City of Paris 
is conducted entirely or almost entirely by fifteen "Agrees" and 



150 COLUMBIA LAW REVIEW. 

all cases are quickly disposed of to the general satisfaction of the 
litigants, and moreover, the proportion of appeals is very small. 
This is so astonishing, almost incredible to a New York lawyer, 
that a few words about the order of "Agree" might not be out of 
place. 

As has just been said the number of "Agrees" in Paris is 
limited to fifteen. These fifteen are most closely organized, and 
their association has absolute authority over its members present 
and to be. Their meetings are frequent and are surrounded with 
the utmost secrecy. Their Code of Ethics is of the highest stand- 
ard as to their relations with their clients and among themselves, 
and any infraction of a rule meets with immediate and severe 
discipline. The association has absolute control over the admis- 
sion of "Agrees" — in fact one cannot become an "Agree" without 
becoming a member of the association. A candidate for admis- 
sion to practice as an "Agree" must be first, over 25 years of age, 
second, he must possess the degree of Bachelor of Laws, third, 
he must have served a certain time in the office of a solicitor or 
an "Agree, fourth, he must have practiced in the Courts of Com- 
merce as the clerk of an "Agree" for two months, and these 
qualifications having been properly proved he must be proposed to 
membership in the order by the retiring member whose place he 
hopes to fill, or in case of the death of a member, by any member 
of the association. The candidate's fitness is then inquired into 
by a special committee of the order of "Agrees," and by a commit- 
tee appointed by the Court of Commerce. A satisfactory report 
by this joint committee makes him eligible to the order and if 
elected qualifies him to practice. The "Agree" is universally ac- 
corded the title of "Maitre," the same title given to the barrister 
and solicitor, and he appears in court in a recognized costume, 
somewhat elaborate in form and very similar to that of the 
French Notary (Notaire). This then is the organization, very 
foreign perhaps to our democratic prejudice against special privi- 
leges, which has kept the French Court of Commerce free from 
the evils often associated with a lawyer class, while giving to 
those who seek justice at its hands, the advantage of trained and 
skilled representatives to present their grievances and protect their 
interests. 

It might be of interest to sketch briefly the practice in commer- 
cial cases in Paris, rather than attempt any resume or analysis of 
the Code of Procedure regulating practice in the Courts of Com- 
merce. 
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An action is begun by the service of process and immediately 
thereafter it appears on what, for want of a better name, we may 
designate a Call Calendar. When a particular case is reached 
on this Calendar, the "Agrees" in charge may ask to have it dis- 
posed of in one of the three following ways. First, it may be set 
down for argument before the full Court of three Judges, to be 
heard upon depositions. and affidavits; Second, it may be sent to a 
single Judge at Chambers, and Lastly, it may be sent to a Referee 
to hear and report. This last method is employed in matters in- 
volving accounts or in cases of a peculiarly involved or compli- 
cated nature. 

When a case has been assigned to its proper part, it usually 
comes on for argument two weeks after the call, and is finally 
determined within two months from the time it is begun. And 
even in the most complicated matters, final judgment is usually 
entered within a year from the service of process. 

This extremely bare sketch of the practice brings us to final 
judgment of the Court of Commerce which is, of course, only a 
court of first instance. There still remains the question of ap- 
peal. In cases under 1500 francs, the judgment of the Court is 
not appealable, in other cases an appeal may be taken direct to 
the Court of Appeals, which must be done, of course, through a 
solicitor, as the "Agree" can only practice in the Commercial 
Tribunal itself. But so highly regarded is the latter Court that few 
appeals are taken, certainly not over 12% of all the cases tried. 

This sketch of a portion of the procedure of France is not 
offered with any suggestion that it would readily serve as a model 
for us. There is much in the system, indeed which would be in 
conflict with the spirit of our institutions, political and social; 
there are on the other hand, many things to be learned from the 
system, and from the lawyers' standpoint, none perhaps more im- 
portant than the usefulness of a lawyers' association, austere, 
rigid in its regulations, autocratic in its methods, wherever the 
good of the profession is involved, and quick to punish the 
slightest infraction of its ethical code. 

Paul Fuller, Jr. 
New York. 



